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          28th March 2017 
 

Submission to the DELWP Review of the Flora and Fauna Guarantee Act 1988 
 
 
1. A draft version of any proposed changes to the Act must be released for Public Comment. 
 
2.  The primary objective of the existing Act which is to guarantee that "all species can survive 
and flourish in the wild" must be steadfastly maintained. To that end the existing name of the Act 
should continue so that the Act's main objective is readily understood.  
 
3.  The primary focus of the FFG Act should be on individuals Species, Communities and 
Threatening Processes. This focus should be intensified.  There is concern that any move to shift the 
focus from individual species to landscape scale biodiversity "enhancement" will weaken the Acts 
ability to protect species. It is believed that metrics around individual species will be more useful and 
practicable than metrics associated with vague expressions such as "biodiversity enhancement".   
 
4. A primary problem behind the failure of the existing Act to stop the decline of biodiversity is 
not so much a failure of the FFG Act itself but the failure of the Department to meet its 
responsibilities under the FFG Act. This includes also the EPBC Act. 
 
Example1:- The Department has a responsibility under the Act to prepare Action Statements as soon 
as possible after listing. In our Hoddles Creek Area Thismia rodwayi was found by members of the 
Friends of Hoddles Creek some years ago on top of a ridge in Wet Forest. This plant was FFG listed in 
1994 (See Appendix 1).   When we discovered in 2011 (17 years after listing) that no Action 
Statement had yet been prepared we made an enquiry to the Department as to its current position.  
We were told by the Department in 2011 that "Thismia rodwayi is considered a priority along with a 

number of other species and an action statement will be developed as soon as possible" (see 
Appendix 2). In 2013 we investigated again and received a response from the Secretary indicating no 
priority for Thismia and no current plans to produce an Action Statement (See Appendix 3).   At this 
current time, twenty three years after first being listed, this incredibly rare species still has no Action 
Statement, nor is there any guidance from the Department as to its likely primary threats or 
suggestions regarding appropriate management.     
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Thismia rodwayi, Fairy Lanterns (Photo by FOHC member Keith Jesse) 
 
 
 
 

Example 2 
Tall Astelia is an FFG listed species. It is also an EPBC federally listed species. The Plant has a National 
Recovery Plan. (See:- https://www.environment.gov.au/system/files/resources/930a5b65-2952-
49f9-a070-ddf5ba7da242/files/astelia-australiana.pdf ).  As the plant only occurs in Victoria the 
prime responsibility for the implementation of the National Recovery Plan lies with DELWP. The 
Recovery Plan was meant to have run for a maximum of five years from 2010, and was to be 
reviewed and revised within five years.  In 2017 DELWP has not yet commenced implementation of 
the Recovery Plan. 
 
Changes to the Act will make little difference to the outcome for threatened species if the 
Department (DELWP) continues to be the Key Agency responsible for Administering the Act. 
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Tall Astelia 
 
5. Independence from DELWP is therefore a key requirement for successful Implementation, 
ongoing management, monitoring and accountability under any Act. The existing independent FFG 
Scientific Advisory Committee (SAC) responsible for assessing nominations for listing has, by and 
large worked OK.   A separate Authority must be set up under the Act to administer the Act. Such an 
Authority would be responsible for preparing Action Statements and have oversight of the 
preparation of recovery plans, their implementation and monitoring. It would also monitor 
compliance and have powers to enforce the provisions of the Act. Perhaps the role of the Victorian 
Environmental Assessment Council could be expanded (VEAC)? 
 
6. The Act needs to outline a process enabling an Action that is likely to have a significant 
impact on a listed species or community to be referred to an independent tribunal/authority for 
approval. The tribunal would need powers to fully investigate the proposed action and make binding 
recommendations. The Act must provide the means for the public to challenge the land 
management decisions of government in an affordable way. 
 
7. The Act needs to specify very clearly that it applies to both public and private land, all land 
managers (including private owners) and have a system for assessing and monitoring compliance 
and penalties for non-compliance.  Municipal Councils should be the lead operational Agency 
overseeing the protection of FFG listed species on Private Land. Recent questioning of the 
Environment Department at the Yarra Ranges Council has revealed that they do not believe the 
current FFG Act applies to Private Land. Whilst the FOHC do not consider that to be technically 
correct, it is true to say however that the current Act does not provide any tools or mechanisms for 



use by Municipal Councils to assist them with ensuring compliance on Private Land. It is strongly 
recommended that the Act be amended so that Councils can play an authoritative key role here.    
The Act must provide Municipal Councils with the tools necessary (including penalties) for its 
implementation, compliance and enforcement on private land. 
 
 
8.  The Act must include a process that enables anyone to be able to nominate an area for 
listing as Critical Habitat. A nomination for critical habitat must be assessed by an independent body 
such as (or similar to) the current SAC. 
Example:- In 2014 the Tall Astelia Recovery Group, Kurth Kiln Regional Park decided to try and 
"nominate" the last remaining site of Tall Astelia within the Yarra Catchment for listing as Critical 
Habitat. We soon learnt that there was no formal nominating process. The FFG Scientific Advisory 
Committee was not prepared to even ask for permission to investigate the matter (See Appendix 4). 
The Land Manager, Parks Victoria was not prepared to provide an opinion to the Recovery Group as 
to their position on whether or not the suggested area for a CHD was warranted. (See Appendix 5) 
In the end a request was sent to the Minister asking her to give the SAC permission to investigate 
the "nomination" (See Appendix 6). She declined instead asking DELWP to investigate the proposal 
the outcome of which was preordained given DELWPs history of refusal to use this FFG mechanism. 
  
A nominating process for Critical Habitat must be incorporated into the Act  
 
9. The Act must provide guidance as to the definition of Critical Habitat and provide criteria for 
its assessment. 
Example: -  Further to the request to the Minister outlined in Point 8 above see Appendix 7 which is 
an email from David Cheal (former DELWP botanist) indicating that in his opinion the Tall Astelia 
Recovery Group had outlined an "incontrovertible case for action by the Minister". 
The response from the Department was negative as anticipated and is provided in Appendix 8. As 
can be seen from the response DELWP have ignored the request providing no assessment of the 
CHD proposal against any Critical Habitat criteria, other than to say they did not consider that a CHD 
would provide additional benefits to the conservation of the species. 
Nominations for Critical Habitat Determination must be assessed against a clear set of criteria 
(outlined in the Act) by an Independent Committee, the results of which are published. 
 
10. A Critical Habitat Determination should also be accompanied by an Action Statement or 
Conservation Advice providing guidance about its going management.      
 
11. Exemptions for FFG Act compliance should be removed. 
 
12. The Act should have an emphasis on not just preserving species and communities but also 
on restoration. 
 
13. All SAC final recommendations should be published and readily available.  
 
14. The Act must provide the authority for any government employee to be able to nominate. 
 
15. The Act must assign the primary responsibility for nominating species, communities and 
threatening processes to Government Agencies (DELWP in particular) although the nomination 
process must continue to be open to anyone. 
 
 
 



 
16.  The Act should make provision for resources to be made available to assist people in 
nominating. Access to government data must be readily available on request at minimal cost. 
 
17.  The Act should make provisions that encourage the formation of Recovery Groups whether 
private or Agency and provide some guidance as to standards etc. 
 
18.  Action Statements for all listed species, communities or threatening processes must 
continue to be mandatory under the Act. Furthermore they must be produced within a set time 
frame.   
 
19.  The Act must broadly outline the types of information such as threats, recovery planning 
and actions to be implemented in an Action Statement. The term "Intended Management Actions" 
used currently by DELWP as a heading within Action Statements is unacceptable and is more often 
than not simply code for let's do nothing. 
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APPENDIX 2 
 
From: Raewyn Leach On Behalf Of Kylie White 
Sent: Friday, 30 December 2011 12:23 PM 

To: Laurence Gaffney 
Subject: Action Statement, Thismia rodwayi 

 
Hi Laurence  
 
I would like to apologise regarding the incomplete information regarding your question relating to 
Thismia rodwayi   the that you forwarded to DSE on the 20/12/11.  I would like to extend my 
appreciation of your interest regarding the status of this species.  
 
As background information, I would like to advise that DSE has 673 items listed as "threatened" under 
the Flora and Fauna Guarantee Act 1988.  An item is a plant, animal, community or potentially listed 
process.  
 
We are working through this list and there are currently 312 items with approved action statements. A 
number of other items have action statements in draft form that are at one of the stages that an action 
statement goes through before it can be approved.  
 
DSE has put in place different processes to improve the efficiency of developing action statements. It 
has put in place a prioritisation process to help decide which action statements will be worked on 
each year.  Thismia rodwayi is considered a priority along with a number of other species and an 
action statement will be developed as soon as possible.    
 
As you will appreciate, the Department receives a great deal of information and data from undertaking 
its various responsibilities and it can be hard to keep track of all this information.  DSE has developed 
an information system which can help to address this problem, the Actions for Biodiversity 
Conservation Information System.  This system has been designed to hold knowledge about the 
management of threatened species, communities and potentially threatening processes.  While 
information is available for a number of items, we are still in the process of populating the system and 
information is not available for Thismia rodwayi .  DSE also provides survey information on the 
biodiversity of Victoria including data on threatened flora in the Biodiversity Interactive Map (BIM).    
 
You can access BIM by clicking on this link:  
 
http://mapshare2.dse.vic.gov.au/MapShare2EXT/imf.jsp?site=bim  
 
BIM shows that Thismia roadwayi has been detected at some further locations since listing, providing 
the species with some level of protection.  
 
 
Regards  

Kylie White | Executive Director Biodiversity and Ecosystem Services     

Department of Sustainability and Environment | PO Box 500 East Melbourne VIC 3002     
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APPENDIX 5 
From: Tony Varcoe   
Sent: Tuesday, 10 March 2015 9:25 AM 
To: Laurence Gaffney & Meredith Bryce 
Subject: RE: Parks Victoria support for Critical Habitat Determination, KKRP, Tall Astelia 
 
Dear Lawrence 
 
I apologise for the lengthy delay in responding to your previous emails. I had been seeking further advice and clarification 
on this complex matter.  
 
As you would be aware, designation of a Critical Habitat Determination under the Flora and Fauna Guarantee has few 
precedents. As the organisation with statewide policy responsibility for threatened species, the Department of 
Environment Land, Water and Planning (DEWLP) would be responsible for any declaration of Critical Habitat for the Tall 
Astelia.  If you have not already done so you may wish to provide your comprehensive submission to the Department to 
improve their knowledge of the status, threats and risks to the population.  
 
As the land manager of Kurth Kiln Regional Park, Parks Victoria is dedicated to ensuring that the Tall Astelia population is 
conserved within the park. To this end our we are working with DEWLP to both better understand the specific risks to the 
population and importantly address the threats to this species.  Addressing of the key threats needs to occur whether or 
not a Critical Habitat Declaration is in place or not. Parks Victoria is not a position to make a recommendation that a Critical 
Habitat Determination should be declared however it is prepared to provide direct advice to the Department on the key 
threats that the species faces at Kurth Kiln and options for further conserving the population.  
 
For further information please contact Craig Bray, District Manager 
 
 
Tony Varcoe 
Manager Science and Management Effectiveness  
Parks Victoria 
Level 10, 535 Bourke Street, Melbourne VIC 3000  
 
 
From: Laurence Gaffney & Meredith Bryce  
Sent: Thursday, 3 July 2014 2:03 PM 
To: Tony Varcoe 
Cc: Jasper & Carmel Hails 
Subject: Parks Victoria support for Critical Habitat Determination  
 
Hello Tony 
 
As discussed please find attached draft submission recommending the declaration of a Critical Habitat for the Upper 
Tomahawk and Egg Rock Creek Astelia Sub Catchment Protection Area within the Kurth Kiln Regional Park. 
 
As the Kurth Kiln Regional Park is managed by Parks Victoria we believe that the ultimate success of our proposal will be 
enhanced if it can be shown that the Land Manager is supportive. 
 
Hence we request that Parks Victoria consider the above submission. 
 
We are happy to discuss the matter further with you or meet with PV as required. Your input into the submission is also 
welcome.      
 
We think that a formal written support from Parks Victoria which we can then attach to the submission would be the best 
way to progress this but are open to other ideas.         
 
 
Yours sincerely 
 
Laurence Gaffney 
& 
Jasper Hails 
Convenor, Tall Astelia Recovery Group (KKRP) 



 
 
 

Appendix 6 
From: Laurence Gaffney & Meredith Bryce   
Sent: Wednesday, 8 April 2015 5:29 PM 
To: Lisa Neville 
Cc: Jasper Hails (Coordinator TARG) 
Subject: Appeal for Critical Habitat Determination for Tall Astelia, Upper Tomahawk Creek, Kurth Kiln 
Regional Park 

 
To:- Lisa Neville, Minister for Environment, Climate Change and Water 
 
Hello Lisa 
 
Please find the attached Submission outlining a case for a Critical Habitat Determination to be 
declared for the Upper Tomahawk Creek Area within the Kurth Kiln Regional Park (near Gembrook) 
to help protect and expand the last remaining population of Tall Astelia within the Yarra & Port 
Phillip Catchments. The Plant occurs only in Victoria and is both FFG listed and EPBC listed. Since 
1993 the abundance of Tall Astelia in the Upper Tomahawk Creek Watershed has decreased by 
60%.  There is a 5 year National Recovery Plan for the Plant which is due for review & revision this 
year but unfortunately the plan is yet to commence. A Critical Habitat Determination can be made 
under Section 20 of the Flora and Fauna Guarantee Act 1988.  We believe that a Critical Habitat 
Determination for the Tall Astelia of the Upper Tomahawk Creek Sub-Catchment will lead to 
improved management outcomes for this special area which may in turn help arrest the plant’s 
current extinction trajectory. 
 
We suggest our case be reviewed by your Scientific Advisory Committee (SAC) established under 
Section 8 of the Flora and Fauna Guarantee Act. Any recommendations from the SAC could then be 
forwarded to the Secretary, Department of Environment, Land, Water & Planning for his 
consideration of a “Determination” under Section 20. 
 
We would appreciate any opportunity to meet with you to discuss this issue further. We can also 
arrange/assist with site visits as and if required. 
 
 
Yours sincerely 
 
 
Laurence Gaffney 
Member, Tall Astelia Recovery Group, Kurth Kiln Regional Park.  
 
 
Jasper Hails  
Coordinator, Tall Astelia Recovery Group (Kurth Kiln Regional Park) 
A Special Interest Group of the Friends of Kurth Kiln  
PO Box 169, WOORI YALLOCK, VICTORIA 3139 
 
 
 

 



APPENDIX 7 
 
From: David  
Sent: Monday, 13 April 2015 9:52 AM 

To: 'Laurence Gaffney & Meredith Bryce' 
Subject: RE: Appeal for Critical Habitat Determination for Tall Astelia, Upper Tomahawk Creek, Kurth 
Kiln Regional Park 

 
Dear Laurence, 
Thank you for this information and the attached file.  Of course, this is an incontrovertible case for 

action by the Minister.  I would hope the Minister feels compelled by her commitment to her own 

legislation to make such a determination.  Of course, we have almost no history of Critical Habitat 
Determinations (only 1 case, of which I know, and that was ignored almost as soon as it was 

made).  But the legislation clearly and specifically includes this management option. 

 
I wish you well in these endeavours and am available for help, as you see fit. 

 

Kind regards, 

David Cheal 
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